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RECENT AMERICAN DECISIONS. 

Supreme Court of Iowa. 
STANLEY V. THE CITY OF DAVENPORT. 

Though a city or other municipal corporation has tlie fee of the soil in the streets, 
yet it liolds as a trustee for the public, and cannot authorize the use of the street for 
private purposes, or for public purposes which will make it dangerous for ordinary 
travel. 

Such corporation, therefore, has no authority, without express legislative sanction, 
to license the use of steam-motors upon its streets, either by street railway companies 
or by individuals. 

Such unauthorized license is negligence in the city, which will make it liable for 
injuries received by travellers on the street in consequence of the use of the motors. 

Appeal from Scott county Circuit Court. This was an action to 
recover for injuries alleged to have been received by plaintiff while 
driving a horse harnessed to a wagon along a street in the city, by 
reason of the horse taking fright at a steam-motor on said street, 
under the authority and permission of the defendant. 

There were two counts in the petition. To the first there was a 
demurrer, which was sustained, and to which the plaintiff excepted. 
And refusing to plead further, judgment was rendered against her. 

It was stipulated by counsel when the demurrer was submitted, 
that it presented for determination the following question : " Whether 
or not it was negligence on the part of the defendant to permit the 
use of a steam-motor on Brady street under the written authority 
set out in said petition, and allowing it to remain and be used 
thereen." The written authority referred to was a resolution of 
the city council granting permission to use the motor on Brady 
street for thirty days. 

The second count, which set out a cause of action based on the 
use of a motor, was substantially as the same was stated in the first 
count. There were also other acts of negligence alleged in the 
second count, because of which the plaintiff claimed to recover. 
The defendant filed a motion to strike out of the Second count all 
the allegations relating to the motor. The motion was sustained and 
plaintifi" excepted. 

A. J. HirscM, for appellant. 
H. M. Martin, for appellee. 
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The opinion of the court was delivered by 

Seevers, J. — [After disposing of a question on the technical 
effects of the appeal, not of general interest.] In 1870 the defend- 
ant granted to " The Davenport Central Railroad Company the 
exclusive right to lay and operate upon * * Brady * * street, in 
said city, a single horse-railway, with the necessary side tracks." 
The right of the city to make this grant is not questioned. In 
1878 the city granted "J. M. Davies permission to run one of 
Baldwin's noiseless steam-motors on Brady street, on probation for 
thirty days." The motor was run and operated on the track of 
the street railway company. 

It has been held that cities have the authority to grant railroad 
companies who use steam in operating their roads the right to 
occupy with their track a street or streets of the city : Millburn v. 
Cedar Rapids, 12 Iowa 246, and numerous other cases. These 
decisions were based on a statute providing " that any (railway) cor- 
poration may raise or lower any turnpike, plank-road or other high- 
way for the purpose of having its railway pass over or' under the 
same, and in such cases said corporation shall put such highway as 
soon as may be in as good repair and condition as before such alter- 
ation." Code, sec. 1262. 

In the Millburn Case the words "pass over" were construed to 
mean " upon" or lengthwise, and this construction has been several 
times followed in subsequent cases. As thus construed, the legis- 
lative assent had been given to the laying doAvn of railway tTacks 
in streets, and the operation of the same by the use of steam, sub- 
ject, however, to proper equitable control and police regulations : 
Cliieago, ^c, Railroad Co. v. Mayor of Newton, 36 Iowa^299. 
But it never has been held that cities had the authority to grant 
such privileges in the absence of a legislative grant to that effect, 
whatever may have been said by judges who have written opinions 
in the cases in which this question has been determined or dis- 
cussed. It is quite apparent, we think, that all the cases subse- 
quent thereto are based on the Millburn Case, which, as we under- , 
stand it, is bas^d on the statute. It is worthy of note that, not- 
withstanding the several decisions following the Millburn Case, it 
has not been deemed satisfactory to the profession or general pub- 
lic. This is apparent from the numerous cases in which the doc- 
trine of the Millburn Case has been vigorously assaulted by counsel. 

Finally, in 1874, the General Assembly enacted a substitute for 
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Code sec. 1262, ■which provides that railway corporations may " cross 
over or under" any highway with its railway : Chap. 47, Law 15, Gen- 
eral Assembly. To cross over or under does not mean upon or length- 
wise. Under the circumstances, the legislative intent has been clearly 
expressed, and it is to the eflfect that railways operated by steam 
can not be constructed upon streets and highways except as pro- 
vided in a section of the code hereinafter referred to. Or if this be 
not true, the legislative assent contained in sect. 1262 of the code has 
been withdrawn by the enactment of the statute of 1874. We are 
not called on to vindicate or condemn the wisdom of this statute. 
To construe or ascertain its meaning is our only province. The 
various decisions above referred to are not now correct expositions 
of the law, because they have been superseded by that branch of 
the government whose province it is to enact, but not to construe 
the law. 

The remaining question is whether the city had the authority, in 
the absence of a grant from the General Assembly, to authorize or 
permit the use of the steam motor on Brady street in said city. If 
such power did not exist, the permission could well be styled negli- 
gence, for which the city should be held responsible. Unless the 
city can shield itself by reason of its authority in the premises, the 
permission to use the motor on the street constitutes negligence. 

That it was an experiment is not material. If no power existed, 
it matters not whether the authorized use was for a long or short 
period of time. The defendant was organized under a special 
charter, and it is stipulated by counsel that neither the charter nor 
ordinances of the city expressly prohibit the street railway company 
"from using other than animal power in operating its road." Nor 
does the charter nor ordinances contain a grant to that effect. 
Therefore we think it must be true that the street railway company 
had no right to use or authorize the use of steam on its track. Hence 
the application to the city council, and the necessity that it should 
grant the requisite permission. 

The charter empowers the defendant to "open, alter, abolish, 
widen, extend, establish, grade, pave or otherwise improve and keep 
in repair, streets, avenues and alleys." That the requisite power is 
not contained in the charter we regard as beyond serious contro- 
versy. We feel the more certain of this because the learned coun- 
sel for the city does not claim such authority is contained therein. 
It may be that cities organized under the general incorporation law 
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have such authority. If so, it is because there is a statute to that 
effect : Code, sect. 464. Such statute, however, is not applicable to 
the defendant. 

The fee of the streets is in the city, and yet it is held in trust for 
the use and benefit of the public. The city does not have the 
authority to sell and convey the title held by it or authorize the 
streets to be used for private purposes. Nor can it, without legisla- 
tive authority, grant the use of a street for a public purpose, which 
renders it dangerous for the public to travel over it in any other 
manner. The public partakes of that eminent domain which, under 
our government, can only be granted by the law-making power of 
the state. Streets and highways are under the exclusive control of 
the General Assembly. It matters not if the fee of the streets is 
in the city, it has no authority to control or grant rights and privi- 
leges thereto or thereon, unless it has been so authorized. The 
power and authority of the city is contained in its charter and 
bounded thereby. It has no other or different control of the streets 
than is prescribed in the charter or the general statutes of the state. 
A distinction has been drawn between a railway operated by horse 
and steam power, and whether the defendant may authorize the for- 
mer and not the latter, is not in this case, and we only allude 
thereto lest we be misunderstood. The strong current of the 
authorities, as we understand, are in accord with the views herein 
expressed: 2 Dill. Mun. Corp. 567, 568; Davis v. Mayor, ^c.,14 
N. Y. 506 ; Milhau v. Sharp, 27 Id. 611 ; Oom. v. Erie Bail- 
road Co., 27 Penn. St. 344; Protzman v. Illinois dent. Railroad 
Co., 9 Ind. 468 ; State v. Inhabitants of Trenton, 36 N. J. L. 83; 
Memphis City Railway Co. v. Memphis, 4 Coldw. 406. 

It is suggested, but not pressed, in argument, that the act of the 
city council being without authority, the city is not responsible for 
any consequence resulting therefrom. The city had jurisdiction of 
the subject-matter, that is, of the streets, and could only act in rela- 
tion thereto through its council. The latter had control of the 
streets of the city, but were mistaken as to the extent of their 
authority. The particular thing the council authorized to be done 
was illegal, and we think the city is responsible for the consequences 
resulting therefrom. The modern doctrine we understand to be 
this : ' Whenever an action for an injury to the property or person 
of another will lie against an individual, corporations will, in like 
circumstances, be equally liable for any injuries committed by their 
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officers and agents acting within the apparent scope of their author- 
ity. It was therefore held in Lee v. The Village of Sandy Hill, 
40 N. Y. 443, that the defendant was liable for a trespass commit- 
ted under the direction of the village trustees. The trespass con- 
sisted in removing a fence which they erroneously supposed en- 
croached upon the street. 

In City of Pekin v. Newell, 26 111. 320, the city was authorized 
" to build and construct an embankment and pfank-road across the 
Illinois river bottom opposite said city." Instead of so doing, a 
pile bridge was constructed in such a negligent manner that the 
horse of the defendant in error fell through the bridge and was 
killed. The city sought to defend on the ground that the bridge 
was built without authority. But it was rightly, we think, held 
otherwise. Other authorities might be cited to the same eflfect. 

Reversed. 

Adams, J., dissenting. — Decisions in relation to the occupancy 
of streets by ordinary railroads not designed for street purposes, are, 
in my judgment, not strictly applicable to this case. A street rail- 
way, whether operated by animal, steam or other power, is not an 
obstruction to the same extent. It is consistent with all the legiti- 
mate uses to which a street is put, and has come to be deemed a 
public necessity. 

In my opinion, the city council may regulate the use of streets 
without any special grant of power in this respect, and may, in its 
discretion, with a view of promoting its public interest, allow cars 
to be drawn thereon for street purposes, either by animal, steam, 
atmospheric pressure or other power, and that, too, though the cars 
or motors may be such as to cause fright, to some extent, to timid 
horses. It must, I think, be allowed in such a case, to judge of the 
objectionableness, if any, of proposed cars or motors, and whether 
the inconvenience, if any, resulting to any persons, as causing 
fright to horses, would be such as to overcome the considerations of 
public necessity or advantage. Steam fire-engines are well calcu- 
lated to frighten timid horses, yet no one supposes that a city coun- 
cil could not permit them to be drawn upon a street. Many other 
things may be done on the streets which are calculated to frighten 
timid horses, but they are not necessarily to be forbidden for that 
reason. Private convenience must sometimes yield to what is 
deemed a paramount public convenience. 
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When the city council of defendant city granted permission to 
use a motor upon one of its street railways, we must presume that 
it did so because it considered that the public convenience demanded 
it ; and the defendant city should not, in my judgment, be held lia- 
ble for the injury resulting from the fright of plaintiff's horse. 
Whether a city council, without express authority from the legisla- 
ture, can grant an exclusive right to operate a street railroad by 
the use of a motor or otherwise, or what right it can grant, if any, 
are entirely different questions. Upon them, I think, the decisions 
have not been entirely uniform. If the city council can grant 
no right, then an attempt to do so would be void ; and the ground 
of the plaintiff's complaint would be simply that the city suffered 
the motor to be used, but such suffrance would not, in my judgment, 
be negligence, because I think that a city council may exercise a 
discretion in relation to what it shall suffer and what it shall forbid, 
so long as it acts in good faith, and with a view to promoting the 
public convenieiice. I see no error in the ruling of the Circuit 
Court. Judgment reversed. 



The powers and liabilities of munici- 
pal corporations, in respect to public 
streets, have given rise to various and 
interesting questions. Two of the most 
important of these we propose to consider 
in connection with the principal case, be- 
ing involved therein. The first of these 
questions may be stated to be, whether 
a municipality can lawfully grant the use 
of its streets for railway purposes. The 
second question is, whether a municipal- 
ity is liable in a private action to an indi- 
vidual injured in consequence of its neglect 
to perform a public duty. 

I. That the legislature, under the right 
of eminent domain, can authorize a rail- 
way to occupy any public street for rail- 
way purposes, subject to the following 
limitations, is no where questioned. 

1. In those cases in which the fee of 
tlie street remains in the owner of abutting 
lots, the street may be used, under legis- 
lative authority, by a raih-oad operated 
by steam, only after compensation has 
been made to the owners of the fee : Wa- 
ger V. Troy, #c., Railroad Co., 25 N. 
Y. 526 ; Kucheman v. C. C. , ^-c. , Rail- 



road Co., 46 Iowa 366 ; Hinchman v. 
Patterson, §-c.. Railroad Co., 17 N. J. 
Eq. 75 ; Harrington v. St. Paul, ^c, 
Railroad Co., 17 Minn. 215. 

2. The weight of authority seems to 
be, that where the fee remains as before 
in the owners of abutting lots, the legis- 
lature may authorize the use of the street 
by a Aorse-railway without any compen- 
sation to abutting owners : Elliott v. Fair 
Haven, ^c, Railroad Co., 32 Conn. 586 ; 
Cincinnati Street Railway Co. v. Cuin- 
minsville, 14 Ohio St. 523; Jersey City, 
^c. Railroad Co. v. Jersey City, ^c, 
20 N.J. Eq. 61 ; Peddicordv. Baltimore, 
^c, Passenger Railroad Co., 34 Md. 
464; Hinchman v. Railroad Co., 17 N. 
J. 75. It is, however, to be noticed that 
in New York it is held that compensation 
is as necessary in those cases in which the 
street is used by a Aor«e-railway, as when 
used by a steam-railway : Craig v. Roch- 
ester City, #•«., Railroad Co., 39 N. Y. 
404. 

3. It is believed that no case has yet 
been presented to the higher courts which 
involved the right of an abutting owner 
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to compensation, where the street railway 
was operated by means of a steam-motor, 
such as is described in the principal case. 
Whether any distinction will be made 
between the regular steam-railway and 
and what is known as the Baldwin-mo- 
tor remains to be seen. Such a case is 
BOW pending in one of the inferior courts 
of Minnesota, and may possibly reach the 
Supreme Court of that state. 

4. In those cases in which the fee is 
vested in the public, it is settled that the 
legislature may permit the use of the street 
even by a steam-railway without compen- 
sation to the owners of adjoining lots : 
In the matter of the Philadelphia, ^-«., 
Railroad Co., 6 Whart. 2.5 ; Mitlbumr. 
Cedar Rapids, 12 Iowa 246, 261 ; Dav- 
enport V. Stevenson, 34 Id. 225 ; Moses 
V. The Railroad Co., 21 111. 522 ; Atch- 
ison, ^c. Railroad Co. v. Garside, 10 
Kans.' 552. 

5. Where the fee is owned or held by 
the municipality, it is not necessary to 
make compensation to such municipality 
for the use of the street, when used by a 
steam or horse-railway : Savannah, ^c, 
Railroad Co. v. The Mayor, 45 Ga. 602 ; 
City of Clinton v. Cedar Rapids, 24 Iowa 
455. 

6. In those cases in which the owner 
of abutting lots has merely an easement 
in the street, the fee being held by the 
public, compensation must be made to 
such owner, provided the appropriation 
of the street for railway purposes de- 
prives him of his reasonable use of the 
street, or of his access to and from his 
lot: Lexington, ^c.. Railroad Co. v. 
Applegate, 8 Sana 289 ; EUzabethtown, 
^c, Railroad Co. v. Combs, 10 Bush 
382 ; Crawford v. Delaware, 7 Ohio St. 
459 ; Haynes v. Thomas, 7 Ind. 38 ; 
CaMe V. Muscatine, ifc. Railroad Co., 
44 Iowa 11 ; Anderson v. Turbeville, 
6 Coldw. 150, 158. 

We come now to consider one of the 
questions presented in the particular 
case, the right of a municipality to au- 

voL. xxvin.— 3 



thorize a street within its limits to be 
used for railway purposes. 

It seems to be settled that in Great 
Britain, legislative authority is necessary 
to enable a municipality or others to oc- 
cupy the streets for railway purposes : 
Galbreath v. Armour, 4 Bell App. Cas. 
374 ; Queen v. Gus Company, 2 E. & E. 
651 ; Queen v. Charlesworth, 16 Q. B. 
1012; Regina v. Train, 9 Cox. Cr. 
Cas. 180. And such undoubtedly is the 
law in this country : 2 Dill. Mun. Corp. 
^ 568. But it is usual for the legislature 
to grant to municipal corporations, being 
a part of the governmental machinery 
of the state, extensive powers in respect 
to streets and public ways and the uses 
to which they may be appropriated. 
Whether the powers so granted include 
the authority to consent to the use of a 
city street by an authorized or incorpor- 
ated railway company, must of course be 
one of construction, when the authority 
is not conferred in express and specific 
terms. In the particular case, it ap- 
pears from the decision therSin, that the 
charter of the city of Davenport cm- 
powered that municipaHty, " to open, 
alter, abolish, widen, extend, establish, 
grade, pave, or otherwise improve and 
keep in repair, streets, avenues and al- 
leys." There is no me4tion of any 
more general authority thatf this as hav- 
ing been conferred upon thfe city. And 
in construing this provisidn, the court 
decides, that it is not broid enough to 
authorize the use of the street in the 
manner attempted. The language of the 
court is, "That the requisite power is 
not contained in the charter, we regard 
as beyond serious controversy." In 
Indiana, where the genera) act for the 
incorporation of cities pijovided, that 
" the common council shalj have exclu- 
sive power over the streets, highways, 
alleys and bridges within snch city, and 
to lay out, survey, open, straighten, wi- 
den or otherwise alter the same, to make 
repairs thereto and to construct and es- 
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tablish sidewalks, crossings, drains, &c," 
the court said, in liidiannpolis, Sfc, Rail- 
road Co. V. The State, 37 Ind. 489, 494, 
"We are of the opinion, that the com- 
mon council of a city hare no authority 
to make contracts for the sale or letting 
of any public street or any portion. 
They may, it is true, grant an easement 
in the street to a railroad compa.ni/, to use 
the street in common with the public ; but 
they could not make a grant authorizing 
a railroad company to obstruct or to ap- 
propriate to her sole use any public 
street." And it was further said, that 
' ' Over the public highways without the 
limits of a city, the legislature have re- 
tained their authority, but over those 
within the limits of a city, they hare 
delegated their authority to the common 
council of the city, and their acts in re- 
lation thereto, will be of the same force 
and effect as the acts of the legislature 
in relation to the public highways with- 
out." 

In Louisiana, where the charter of New 
Orleans gaye to the city the power " to 
regulate and improve streets," and to 
'"regulate carts, &c., and vehicles of 
every description, thereon," and a state 
or general law in relation to public im- 
provements, provided that "no railroad, 
plank-road or canal should be constructed 
through the streets of any incorporated 
city or town without the consent of the 
municipal council thereof," it was held 
competent, in Brown v. Duplessis, 14 La. 
Ann. 842 (18.59), for the city to grant 
the right of way in the streets to a com- 
pany organized for the purpose of laying 
down rails and running horse-cars over 
them. In the course of the decision it is 
said "no citizen has a legal right to com- 
plain that the streets arc used by other 
citizens in a peculiar manner, even if it 
causes him a little inconvenience, so long 
as he himself is allowed the free use of 
the streets in his peculiar mode. The 
streets are destined for public use, but 
not a particular mode of public use. If 
the city of New Orleans wished to expend 



the money necessary for the laying of 
rails throughout the city, for the purpose 
of permitting all who wished to run their 
own cars thereupon, drawn by horses or 
mules, no one could complain, so long as 
it did not prevent other modes of travers- 
ing the streets ; for travelling in cars on 
rails is one mode of using public streets, 
and there is no reason in the nature of 
things why it should be lawful to travel 
in a carriage or gig upon the streets, and 
not lawful to travel in a car upon rails 
fixed in the streets, biit not so laid as to 
prevent the use of the streets by other 
modes of conveyance." 

In New York, the charter of the city 
of New York, gave that municipality 
" full power, license and authority to es- 
tablish, appoint, order and direct the 
establishing, making, laying out, order- 
ing, amending and repairing of all streets, 
lanes, alleys, highways, &c., ia and 
throughout the city, necessary, needful 
and convenient for the inhabitants of said 
city, and for all travellers and passengers 
there." The court there said, in Drake 
T. Hudson River Railroad Co., 7 Barb. 
547, that " the regulation of the streets 
we understand to be vested in the com- 
mon council of the city, and that the man- 
ner and mode of using the same for the 
purpose and conformably to the trusts of 
the same, is to be prescribed and directed 
by them. That power, rightly exercised 
while it keeps the streets open to the use 
of all carriages and vehicles accustomed 
to use them, will allow any new species 
of carriage or vehicle, or improred mode 
of conveyance of greater convenience and 
speed to participate in the use of the same, 
and the street, or a suitable portion of it, 
to be adapted, as far as the legitimate 
purposes thereof as a street will permit, 
to such new mode of using it." And in 
Mithau V. Sharp, 15 Barb. 206, it was 
held that the common council of the city 
had the right to grant the use of the streets 
to a railroad company. This case was 
revei-sed in 17 Barb. 435, but upon the 
ground that the authority given by the 
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council to the company was in the nature 
of an irre.vocable grant and not a revoca- 
ble license, and that the city had no right 
to giant away or abix>gatc its control of 
the streets to a private corporation. The 
c^urt, in announcing its decision, said : 
' ' It was asserted by the defendant's coun- 
sel upon the trial, that the authority to 
construct a railroad, conferred upon the 
defendants by this resolution (granting 
the right of way), may at any time be 
recalled. If this were so — if the resolu- 
tion could be regarded as a mere reTo- 
cable license — it would relieve the case 
from a fatal difficulty ; for I am not pre- 
pared to say that, in the exercise of the 
discretionary power with which the cor- 
poration is endowed in the management 
and regulation of streets, it may not au- 
thorize an individual or association to lay 
down a railroad track even in Broadway. 
But this resolution goes farther ; it au- 
thorizes the associates to construct the 
road, and reserves no right to rescind the 
grant." The same question afterwards 
came before the New York Court of Ap- 
peals, in Davis v. The Mayor, 14 N. Y. 
506, and it was held that the particular 
authority sought to be conferred by the 
city was ultra vires. Mr. Justice Coii- 
STOCK, in his concurring opinion, holding 
the authority invalid under 'he circum- 
stances of that particular case, took pains, 
however, to distinctly state, that he was 
" confidently of opinion that the muni- 
cipal government of New York may con- 
struct, or by mere license authorize others 
to construct, an iron track in Broadway, 
adapted to vehicles of the kind used upon 
railroads, and that licenses may be granted 
to the owners of such vehicles, as other 
carriages are now licensed." Dejtio, 
C. J., in effect denied the validity of the 
authority either as a license or grant. 
Two other judges held the authority valid 
without expressing an opinion as to whe- 
ther it amounted to a license. The other 
judges held the authority void, agreeing 
therein with both Comstock and Denio, 
but expressing no opinion on the point 



upon which those two judges differed. 
The question next came before the Court 
of Appeals in Milhau v. Sharp, 27 N. Y. 
618, and this case is cited in the prin- 
cipal case. It cannot, however, be con- 
sidered as an authority in favor of that 
case, inasmuch as the question involved 
in the principal case was not raised or 
decided by the court. On the contrary, 
Selden, J., in giving the decision of the 
court, took particular pains to state that 
' ' It is not necessary now to decide the 
question, about which two of the judges 
in that case (_Danis v. The Mayor, 14 N. 
Y. 506,) difiered in opinion, involving 
the power of the common council, or of 
the corporation of New Yoi-k, in any 
manner or under any circumstances to 
authorize the construction and use of rail- 
ways in the streets of that city. Tliis 
case involves, not the general power of 
the corporation over the streets, but only 
the question whether the common council 
had authority to grant the particular pri- 
vilege which the defendants claim. " The 
grant being open to the objections raised 
in the preceding New York cases, the rul- 
ing was the same as before. 

The court in its opinion in the princi- 
pal case, also cite State v. Trenton, 36 
N. J. L. 83. But in this case, the court 
expressly disclaimed deciding the ques- 
tion involved in the principal case, say- 
ing, " it will not be necessary to consider 
whether in this state, a municipal corpo- 
ration may, under the power to regulate 
streets, grant authority without the con- 
currence of express legislation, to lay and 
maintain a horse-railway in the public 
streets." What the court actually de- 
cided was, tliat the council could not 
grant to an individual a license to lay a 
railroad track across a public street for 
his own private and personal use. We 
doubt if any one will question the cor- 
rectness of such a conclusion. But in 
Morris, ^c, Railroad Co. v. Newark, 
10 N. J. Eq. 352, it was held that a 
railroad company coidd not occupy the 
streets of Newark, without first obtain- 
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ing the consent of the common council 
of that aity, thereby seemingly implying 
that a municipal corporation has author- 
ity to license a railroad company to use 
its streets for railway purposes. See also 
Stone V. Fairhtry, ifc, Railroad Co., 
68 111. 394 ; Railroad Co. v. Baltimore, 
21 Md. 93; City Railway Co. v. Louis- 
ville, 4 Bush 478 ; Atchison, Sfc, Rail- 
road Co. V. Garside, 10 Kans. 552 ; 
Lexington, ^c. Railroad Co. v. Apple- 
gate, 8 T)&na, 289 ; Wolf v. C. ^ L. 
Railroad Co., 15 B. Mon. 404 ; Perry 
V. Neie Orleans, ifc, Railroad Co., 55 
Ala. 513. Were it not for the construc- 
tion which the Supreme Court of Iowa 
has now placed upon the cases of Mil- 
bur7i V. Cedar Rapids, 12 Iowa 246, 
and City of Clinton v. Cedar Rapids, 
^c.. Railroad Co., 24 Iowa 456, and 
other cases in the same court, we should 
have regarded it as settled beyond con- 
troversy that in Iowa, a municipality had 
authority to grant the use of its streets 
for railway purposes. 

An examination of the authorities 
seems to us to show : 

1. That a municipality cannot grant 
the use of its streets to a railway com- 
pany in such a manner as to abrogate its 
powei"s and duties over and concerning 
the public streets. 

2. That it may license a railway com- 
pany to use the streets subject to its su- 
pervision and control. 

If, however, there be any doubt upon 
the authorities as to this last proposition, 
ought there to be upon principle ? If it 
be conceded that a city has a right to 
regulate the use of its streets and that 
their use by railways is a legitimate use, 
then it seems to follow necessarily that a 
municipality can permit the streets to be 
used for such pm-poses. It is very gen- 
erally conceded that under the powers 
ordinarily conferred upon municipalities, 
they have the right to regulate the use 
of the streets. It is also well settled, 
that the use of a street by a railway is 
legitimate. In Murphy y. City of Chi- 



cago, 29 His. 286, it is said to be " the 
settled law of this court, as well as in 
most of the other states of this union, 
that it is a legitimate use of a street or 
highway, to allow a railroad track to be 
laid down in it. " Chief Justice Coolby , 
in Constitutional Limitations, 2d ed. 
556, says, " When land is taken or dedi- 
cated for a town street, it is unquestion- 
ably appropriated for all the ordinary 
pm-poses of a town street. Not merely 
the purposes to which such streets were 
formerly applied, but those demanded by 
new improvements and new wants. 
Among these purposes is the use for car- 
riages which run upon a gi'ooved track ; 
and the preparation of important streets 
in large cities for their use is not only a 
frequent necessity, which must be sup- 
posed to have been contemplated, but 
is almost as much a matter of course as 
the grading and paving." We cannot 
suppose that at this late day, any court 
will deny that under the authority to 
"improve" streets is included the right 
to grade and pave. It follows as a mat- 
ter of course from the power conferred. 
Is it not then ' ' almost as much a matter 
of course" that a city has the right to 
improve the street by making provision 
for more rapid transit by means of car- 
riages propelled along grooved tracks ? 
The courts have decided again and again 
that such use of a highway is only an im- 
proved mode of using the same. In Moses 
v. Pittsburgh, Sfc, Railroad Co., 21 111. 
522, it is very emphatically said that, 
" A street is made for the passage of per- 
sons and property ; and the law cannot 
define what exclusive means of transpor- 
tation and passage shall be used. Uni- 
versal experience shows that this can 
best be left to the determination of the 
municipal authorities, who are supposed 
to be best acqiiainted with the wants and 
necessities of the citizens generally. To 
say that a new mode of passage shall be 
banished from the streets, no matter how 
much the general good may require it, 
simply because streets were not so used 



STANLEY V. CITY OF DAVENPOET. 



21 



in the days of Blackstone, would hardly 
comport with the advancement and en- 
lightenment of the present age. * * * 
But for this reason (certain disadvan- 
tages) the property owners along the 
sti-eet cannot expect to stop such improve- 
ments. The convenience of those who 
live at a greater distance from the centre 
of a city requires the use of such improve- 
ments, and for their benefit the owners 
of property upon the street must suljmit 
to the burthen when the common council 
determine that the public good requires 
it. " And in Millburn v. Cedar Rapids, 
12 Iowa 260, it was said that, "the 
laying down and operating a railway 
track over a part of a street is not an 
anreasonable obstruction of its free use, 
nor incompatible with its original dedi- 
cation, but rather a new and improved 
way of using the same, germane to their 
principal object as a passage-way, mark- 
ing the progress of civilization in this 
age, and to which the genius of the law 
readily accommodates itself, as should, 
also, the genius and habits of the peo- 
ple." 

When a common council is empowered 
to "improve" streets, is a proposed im- 
provement to be regarded as a judicial 
question ? " If a municipal corporation, 
in the exercise of its authority over streets, 
determines that iron rails and their use 
by the licensed portion of the public are 
a legitimate street improvement, I am 
not aware of any power in us to deter- 
mine otherwise. * * * I should regard 
it as a usurpation by courts of power 
which does not belong to them, if they 
undertake to control the municipal author- 
ity in this respect : Comstock, J., in 
14 N. Y. 532. Very much to the same 
effect was the language of the Iowa court 
in Alillburn v. City of Cedar Rapids, 12 
Iowa 246,where the court ask and answer 
in the negative this quesjion : " If in the 
exercise of their (the common council's) 
proprietary rights and police regulations 
over the streets, they should determine 
that iron rails and their use are a legiti- 



mate street improvement, upon what 
ground can this court determine other- 
wise, or control their authority in this 
respect ? We apprehend none." 

Whether a distinction is to be drawn 
between a railway operated by horse 
and steam-power, and whether a city 
may authorize the former and not the 
latter, is an interesting question not con- 
sidered in the principal case. It is wor- 
thy of notice, however, that the courts 
have declared in numerous cases that the 
use of a sti-eet by a railway operated by 
steam is a legitimate and an improved 
method of use. The distinction cannot 
be based upon the idea that a horse-rail- 
way is operated principally for the benefit 
of the inhabitants of the municipality, 
while a steam-railway running beyond 
the municipality is principally for the 
benefit of the outside public. The mu- 
nicipality holds the fee of the streets in 
trust, not for the local jjnblic, but for the 
use of the people of the whole state. 
Neither is the distinction to be i>ased upon 
the theory that a steam-railway tends to 
frighten horses. In Macomher v. Nich- 
ols, 34 Mich. 212, the Supreme Court of 
Micliigan, through Chief Justice Coolet, 
say : ' ' Persons making use of horses as 
the means of travel or traffic by the high- 
ways have no rights therein superior to 
those who make use of the ways in other 
modes. * * * In some of the larger cities 
of the country sufficient means of transit 
by the old methods have become practi- 
cally out of the question, and steam-power 
is permitted as a matter of necessity, not 
only as a means of moving vehicles by 
the side of teams in the street, but also 
over their heads, where the liability to 
cause fright would be perhaps still greater. 
Horses of ordinary gentleness would at 
first be liable to take fright, but after a 
time they become accustomed to the ob- 
jects that at first are so fearful to them, 
just as in the country they become ac- 
customed to see trains of cars passmg 
near them along the ordinary railways, 
which sometimes for a considerable dis- 
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tance run in immediate proximity to the 
common roads. Horses may be, and 
often are, frightened by locomotives, in 
both town and country, but it would be 
as reasonable to treat the horse as a pnb- 
lic nuisance, from his tendency to shy and 
be frightened by unaccustomed objects, 
as to regard the locomotive as a public 
nuisance from its tendency to frighten the 
horse. * * * Only the paramount author- 
ity of the legislature can give to either 
the owner of the horse or the owner of 
the locomotive exclusive privileges." 

II. Assuming, however, that a muni- 
cipality has no authority to gi'ant the use 
of its streets for railway purposes, is the 
city liable to a third person injured there- 
by ? In the principal case the city of 
Davenport is held liable for such an in- 
jury. The manner in which this conclu- 
sion was reached will attract attention 
from its novelty. With due deference to 
the learned court, we may perhaps be al- 
lowed to say that it is somewhat doubtful 
whether anything similar can be found in 
any previous adjudication. The argu- 
ment I>eing that because the city had no 
aulhoriti/ to give permission, it was there- 
fore liable for the results of the thing 
done under the permission by some one 
else. 

Conceding, however, that the city 
had no authority to grant the permission 
referred to, the question that then arises 
is, whether the city would have been lia- 
ble in a similar action in case it had not 
given express license, but had merely 
stood passively by and permitted the rail- 
road company to use the street. 

The law seems to be that where a rail- 
road has been autliorized to use a street 
by the proper authorities it cannot be 
considered as a nuisance per se : Millhurn 
V. Cednr Rapids, 12 Iowa 246; New 
Albany, ^c. Railroad Co. v. O'Daily, 
12 Ind. 531. 

In such cases, the question whether or 
not it is a nuisance is one of fact depend- 
ent upon the circumstances of the par- 
ticular case : "Wood on Nuisances, J 284 



el se<j. ; 2 Redfield on Railways, 5th ed., 
408 et seij. 

But when a I'ailroa*! uses asti'cet, with- 
out any lega.l authority for so doing, it 
seems to be held as matter of law, that 
it is a nuisance per se : The Attorney- 
General V. The Morris, ^c, Railroad Co., 
19 N. J. Eq. 393 ; Daris v. The Mayor, 
^c., 14 N. Y. 525 ; Connnonwealth V. 
Vermont, Sf-c., Railroad Co., 4 Gray 24. 

Admitting, then, that tiie existence of 
the railroad in the street, is per se a nui- 
sance, the question is presented, whether 
the municipality is liable in a private ac- 
tion to a person injured thereby. If such 
an action can be maintained, it must be 
upon the gxound that the city is liable for 
the neglect of a public duty — the duty 
of keeping its streets in repair and free 
from obstructions. 

In Hill V. City of Boston, 122 Mass. 
344, the liability of a mmiicipal c-orpo- 
ration to a private action for a neglect of 
a general duty was considered in a very 
elaborate and learned opinion by Chief 
Justice Gray, in which the English and 
American authorities were carefully ex- 
amined. The court in that case decided 
that a child attending a public st^lool in 
a school-house provided by a city, under 
the duty imposed upon it by general 
laws, cannot maintain an action against 
the city for an injmy suffered by reason 
of the unsafe condition of a staircase in 
the school-house, over which he was pass- 
ing. The opinion of the court occupies 
some thirty-five pages, and commences 
with the statement, that " We had sup- 
posed it to be well settled in this Com- 
monwealth that no private action, unless 
authorized by express statute, can be 
maintained against a city for the neglect 
of a public duty impwed upon it by law 
for the benefit of the public, and from 
the performance of which the corpora- 
tion receives no profit or advantage." 
And again it is said, " Although the 
English books contain numerous cases of 
indictments or information for neglect to 
repair highways and bridges, no instance 
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has been referred to, in the frequent dis- 
cussions of the subject in England and in 
this country, in wliich an English court 
has sustained a private action against a 
public or municipal corporation or quasi 
corporation for such neglect, except under 
a statute expressly or by necessary impli- 
cation giving such a remedy. * * * The 
English authorities uniformly hold that a 
county, town or parish being liable at 
common law to indictment only, and not 
to action for neglect to repair a highway, 
therefore, when the duty to repair, which 
before rested upon the county, town or 
parish is transferred by statute to a pub- 
lic officer or to a municipal corporation^ 
or a board incorporated for the purpose, 
such officer or corporation is no more 
liable to private action than the county, 
town or parish previously was, unless 
the statute transfen-ing the duty clearly 
manifests an intention in the legislature 
to impose the additional liability. * * * 
The result of the English authorities is, 
that when a duty is imposed upon a mu- 
nicipal corporation for the benefit of the 
public, without any consideration, or 
emolument received by the corporation, 
it is only where the duty is a new one, 
and is such as is ordinarily performed 
by trading corporations, that an inten- 
tion to give a private action for a neglect 
in its performance is to be presumed. * * * 
The result of this review of the American 
cases may be summed up as follows : 
There is no case in which the neglect of 
a duty, imposed by general law upon all 
cities and towns alike, has been held to 
sustain an action by a person injured 
thereby against a city, when it would not 
against a town. The only decisions of 
the state courts, in which the mere grant 
by the legislature of a city charter, au- 
thorizing and requiring the city to per- 
fonn certain duties, has been held suffi- 
cient to render the city liable to a private 
action for neglect in their performance, 
when a town would not be so liable, are 
in New York since 1 850, and in Illinois. 
* * * In the absence of such binding 



decisions, we find it difficult to reconcile 
the view, that the mere acceptance of a 
municipal charter is to be considered as 
conferring such a benefit upon the corpo- 
ration as will render it liable to private 
action for neglect of the duties thereby 
imposed upon it." 

In Detroit v. Blackebi), 21 Mich. 84;. 
s. c. 9 Am. Law Reg. 670, the Supreme 
Court of Michigan decided that a muni- 
cipal corporation was not liable in a pri- 
vate action for damages, for injuries 
caused by neglect to keep the streets in 
repair. The decision was pronounced by 
Chief Justice Campbell, who reviews 
the cases and distinguishes those founded 
on mere neglect from those of positive 
misfeasance. And see to same effect. 
Pray v. Jersei) City, 32 N. J. L. 394 ; 
Navasota v. Pearce, 46 Texas 525 ; 
Winbigler v. Los Angelas, 45 Cal. 36. 

That municipal corporations are liable 
to a private action in the following cases 
is, we believe, everyivhere conceded : 

1. In those cases in which a nmnici- 
pality, holding and dealing with property 
as its own, and not in the discharge of a 
public duty, nor for the direct and imme- 
diate use of the public, but for its own 
benefit, receiving rents or profits there- 
from as a private owner might, is guilty 
of negligence in the management or use 
of such property to the injury of others : 
Thayer v. Boston, 19 Pick. 511 ; Oliver 
Worcester, 102 Mass. 489 ; Scott v. 
Mayor, ^c, of Manchester, 1 H. & N. 
59 ; s. C. 2 Id. 204 ; Cowley v. Mayor, 
Sfc, of Sunderland, 6 H. & N. 565. 

2. In those cases in which a munici- 
pality dealing with public property in the 
discharge of a pubUc duty, nevertheless 
commits an act of positive misfeasance : 
Anthony v. Adams, 1 Mete. 284, 285 ; 
Lawrence v. Fairhaven, 5 Gray 110; 
Haskell v. New Bedford, 108 Mass. 208. 
To this class belong the eases of Lee v. 
The Village of Sandy Hill, 40 N. Y. 
443, and City of Pehin v. Newell, 26 111. 
320, cited by the court in the principal 
case. 
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3. An3 finally those cases in which the streets of the city of Davenport, and was 

municipality is rendered liable by some therefore a public nuisance per se, which 

express statutory provision. the city was bound to abate, it would 

In view of the recent decisions of the seem that there is very high authority for 

Supreme Courts of Massachusetts and the proposition, that the city was, never- 

Michigan, two of the ablest courts of the theless, not liable in a private action, to 

United States, it must be regarded as a person injured thereby, for its failure 

matter of regret that the Supreme Court to abate the said nuisance, in the absence 

of Iowa did not more fully consider the of some express statutory provision in the 

liability of a municipal corporation to a laws of Iowa creating the liability, 

private action for a neglect of a public Henbt Wade Eogeks. 

duty. For, conceding that the railroad Minneapolis. 
was not legally authorized to use the 



Supreme Court, of Wisconsin. 

MINNIE T. CARHART bt al., bt their Guardian, JOSHUA DALTON, 
Respondents, v. W. D. HARSHAW, Appellant. 

Where a parent, in consideration of love and affection, makes an absolute gift of 
exempt property to his child, and completes the transfer by a manual delivery of the 
property, fraud cannot be imputed to the transfer merely because it is voluntary, and 
the child will hold the property as against the creditors of the parent. 

Appeal from Circuit Court of Winnebago county. 

Hooper and Buxton, attorneys for appellant. 
Hauser and Coleman, attorneys for respondents. 

Cole, J. — Notwithstanding the ingenious criticisms of the acute 
and learned counsel for the defendant upon the charge of the Cir- 
cuit Court, a majority of the court think there was nothing in the 
charge which could have misled the jury to the prejudice of his 
client. The portion of the charge to which the first exception was 
taken reads as follows : " I say to you * as a proposition of law,' it 
being conceded that they were exempt as his library, that he had 
the right to sell them for a valuable consideration to any one, and 
when sold for a valuable consideration to a purchaser, that they 
were still not liable to seizure and sale upon execution for his 
debts." It was a conceded fact in the case that the library in 
question was Dr. Carhart's professional library at the time he 
claimed to have given it to his children, the plaintiffs in the action, 
and that he might then have held it as exempt by statute as his 
private library. But it is objected that the above charge was not 
applicable to the facts, and was likely to mislead the jury, because 



